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METALCLAD THE COMPANY

-Established in 1933 as an Insulation Company, based in Anaheim, CA

-Mission: set new standards for the insulation and abatement industry. The highest quality work is delivered safely, under strict regulatory compliance, with on-time 
performance, at competitive pricing.
BACKGROUND

-Sept. 1993 MetalClad acquired 94% of Coterin’s shares of a toxic waste dump site 

-Since 1990 Coterin had already begun storing thousands of barrels of toxic waste in San Luis Potosi of Guadalcazar county

-The Pedrera site took in >20,000 tons of toxic waste

-Several animals died, people stopped drinking the water and the site was closed in 1991

-Even though the site was closed, trucks continued to unload toxic waste there

-Local citizens resorted to brandishing machetes to finally end the dumping

-It is evidenced that the area’s soil has been contaminated by heavy metals, hydrocarbons, volatiles, and halogenates

-With the federal agreement that Metalclad could reopen the site Metalclad agreed to clean up the dump site, incurring a $5 million cost
TIMELINE
1993, January – Mexico’s National Ecological institute issues federal permit to Coterin to construct landfill in la Pedrera Valley.

1993, May – Coterin acquires land use permit for the landfill subject to compliance with applicable technical requirements.

1993, August – INE issued the landfill operating permit

1993, September – Metalclad purchases Coterin
1994, May – Metalclad commenced construction of the landfill
1995, October – City of Guadalcazur ordered a halt to construction, allegedly for failure to obtain a municipal construction permit.

1995, First half – University of San Luis Potosi issued a study on the landfill’s environmental impact and found that proper engineering would make landfill site suitable for hazardous waste operations.  Similar conclusion was reached by PROFEPA, independent federal office for environmental protection.
1995, March – Opening ceremony was blocked by demonstrators

1997, September – Governor of San Luis Potosi issued a decree establishing a protected natural area that included the landfill site thereby preventing the landfill’s operations in the future.
1997, January – Metalclad demanded arbitration under NAFTA’s Chapter 11.

Main Claims

Metalclad:

-Received unfair and unequal treatment under the NAFTA Ch 11. (More next slide)

-After assessing the land, it was said to be suitable for landfill.

Local Government

The environment was not suitable for toxic landfill and wants to protect the land

The landfill threatens the local water supply

NAFTA CH 11 Violations

NAFTA 11.05 - requiring "fair and equitable treatment" of investments in accordance with international law 

NAFTA 1110 - prohibiting any party from directly or indirectly expropriating investments, or taking any measure "tantamount" to expropriation, without compensation
TRIBUNAL FINDINGS

MX violated obligation to provide minimum standards of treatment in various ways:

1.  Not living up to representations it ruled were made by Federal and State officials that 

the plant would be able to operate

2. Not clarifying understanding of Mexican law

3. Not having clear procedures for investors to easily know the rules on permits 

ruling against Mexican government legal experts by requiring a municipal permit 

not notifying Metalclad of the relevant town meeting concerning its permit

4. Breach of rules on expropriation

5. Interference with property rights

-On August 30, 2000, tribunal awards Metalclad $16.685 million

IMPLICATIONS OF TRIBUNAL/APPEAL FINDINGS

· Jurisdiction

· To what extent can/should the WTO or similar bodies mediate specific local or federal issues in member countries? (these may be different questions)

· Is it just a way for industry to sue when it doesn’t like foreign environmental policies?

· Are foreign firms getting rights local firms don’t even have?

· Trade issues

· Regulatory chill – Losing the case may render the Mexican government less likely to pursue future environmental protections

· Investment chill – Even though Metalclad won the case it was still not allowed to operate the hazardous waste facility ( May make foreign investors less likely to enter waste-treatment sector in Mexico.
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