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1. INTRODUCTION

I T is probably unfortunate that one of the first major disputes between the US
and the European Union (EU) to be ruled on by the new, and relatively

untried, disputes settlement system of the World Trade Organisation (WTO) was
the exceedingly complex and acrimonious issue of beef produced using growth
hormones. Having this particular dispute as a test of WTO efficacy is unfortunate
for a number of reasons. First, the WTO Panel had to deal with a new area of
competency – sanitary and phyto-sanitary regulations. As the new Agreement on
Application of Sanitary and Phyto-sanitary Measures (SPS) was negotiated
during the Uruguay Round, in part because of the problems surrounding beef
produced using growth hormones, the area of trade law covered was not one
where the WTO could call on precedents from its progenitor, the General
Agreement on Tariffs and Trade (GATT), to settle the dispute. Adjudication of
more standard trade disputes would have allowed the new WTO mechanisms a
chance to gain credibility. The beef hormone dispute has led to questions
regarding the credibility of the WTO’s disputes mechanism.
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Second,the disputehas not beenresolveddespitethere having beenclear
rulings from the WTO Paneland AppealsPanel.This is becausethe EU has
decidedto not abide by the WTO’s ruling and open up its market to North
Americanbeefand,instead,to acceptretaliation.Acceptingretaliationhasbeen
specifically built into the WTO (and before it the GATT) as the ultimate, and
necessary,escapeclausefor governmentsfacedwith judgementswhich carry too
high a domesticpolitical costto implement(Kerr andPerdikis,1995).Thethreat
of retaliation is, however,expectedto deter countriesfrom not implementing
WTO decisionsand,for themostpart,hasbeeneffectiveascountrieshaverarely
opted to acceptretaliation. It should be rememberedthat the WTO is not an
internationallegal systembut rathera political compromisethat is voluntarily
agreedto. In essence,acceptanceof retaliation representsa breakdownin the
political compromisewhich underliestheWTO andis a signalthat renegotiation
is necessary.The EU has indicated that it wished to re-open the SPS for
negotiation so that consumerconcernscan be accommodated(Kerr, 1999).
Unfortunately, the SPS appearsto be well designedto handle what it was
intendedto do – preventtheabuseof sanitaryandphyto-sanitaryrulesto provide
domesticproducerswith protection.In fact, the beefhormonecaseis indicative
of the likely efficacy of the SPSAgreementin preventingabusein the nameof
protectingproducers.Ironically, it wasnot producersin theEU who wereasking
for protection but, rather, consumers.The hormone case does illustrate a
weaknessof theWTO – it only recognisesproducersassourcesof protectionism
(Perdikiset al., 2000).

The beefhormonecasehasonly cloudedthis issuebecausethe EU attempted
to useaninappropriate mechanism– theSPS– to obtainprotectionfor whatwas
a consumerissue.This has focusedattentionson the SPSand not on the real
questionof how theWTO shoulddealwith non-producer interestswhentheyare
sourcesof protection.It would havebeenbetterfor the WTO if therehadbeen
someproducer-inducedprotectionistcasesrelating to the SPSprior to the beef
hormonedisputeso that the robustnessof the SPScould havebeenestablished.

Finally, the timing of the beefhormonecaseis unfortunatebecauseit arose
whencivil societyNon-Government Organisations(NGOs)wereassessingthe
WTO on issuessuchastradeandenvironment,animalwelfare,biotechnology,
globalisation,etc. The judgementon SPSprinciples appearedto many civil
societygroupsasproof that theWTO would supportcommercialinterestsover
their vestedinterests– forcing EU consumersto eat beef they did not want.
While this condemnationof the WTO by thosewho havebecomeidentified
with civil society may have been inevitable, the beef hormone judgement
provided a lightning rod around which civil society groups could coalesce
leading, for example, to the violent confrontation at the WTO Ministerial
Meetingin Seattlein late1999andotherprotests.Thejudgementhasalsobeen
seenby civil societygroupsasan indicatorof how theWTO will treattradein

284 WILLIAM A. KERR AND JILL E. HOBBS

ß Blackwell PublishersLtd 2002



GMOs – an issuethat they haveparticularly strongpositionson (Phillips and
Kerr, 2000).

It shouldbe clear that the disputesurroundingtradein beef producedusing
growth hormoneshas widespreadramifications for the international trading
regime– far in excessof the tradedisruption it representsand which extends
beyondthe protagonistsin the dispute.

2. THE ISSUE

Growth hormonesare used extensively around the world to enhancethe
performance of beefcattle.While thedisputeis betweenCanadaandtheEU and
the US andthe EU, other largecattle-producingnationssuchasAustralia,New
ZealandandArgentinasanctionthe productionof beefusinghormones.The six
hormoneslicensedin North Americabut bannedfor usein the EuropeanUnion
are estraiol,melengestrolacetate,progesterone,testosterone,trenboloneacetate
and zeranol.Estraiol, progesteroneand testosteroneare naturally producedin
humansandanimalsandoccur in a wide rangeof foods including soybeanoil,
broccoli, cabbageandeggs.The other threehormonesaresynthetic.

The use of hormonesin cattle productionis not totally bannedin the EU.
Farmerscan usethe naturalhormonesfor cost-reducingzootechnicalpurposes
(such as synchronisingestruscycles in dairy cows) and therapeuticpurposes
(correction of endocinedysfunctions).In the EU the hormonescan only be
administered underveterinarysupervision.

Scientificevidencecanneverbeconclusive.It is basedon statisticalprocesses.
This meansthat nothingcanbedeclaredabsolutelysafe.While this is obvious,it
is worth restatingin thecontextof thescientificevidencecriteria,which formsone
of the pillars of the SPSAgreement,and in light of consumerresponsesto food
safetyissues.Further,it is not possibleto test for all possiblehealthrisks – the
rangeis infinite. In other words,a country could alwaysfind a justification for
restrictinginternationaltradein aproductby citing somelevelof remainingrisk or
requiringnewresearch.This meansthat the framersof theSPSmusthavehadan
alternativeto absolutesafetyin mind.Otherwise,scientificevidencewould not be
anoperationaldecision-makingcriterion.Theframersof theSPS,which included
the EU, musthavehada broadscientific consensusin mind. This is the heartof
the beef hormone dispute. The US, Canadaand other major beef-producing
countriesbelieve that such a scientific consensusexists on the safety of beef
producedusinghormones.In addition to nearly fifty yearsof scientific study in
individual countriesand the widespreadand long-termuseof hormonesin beef
productionin overtwentycountries– i.e. thereis theevidencefrom anexperiment
writ large– a wide rangeof internationalscientific bodies,of which the EU is a
member,havejudgedhormonesto besafewhenusedaccordingto goodveterinary
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practice.Over time, thesehave included the Joint Expert Committeeon Food
Additives (JECFA) of the World Health Organisation and the Food and
Agricultural Organisationof the United Nations; the Codex Committee on
Residuesof VeterinaryDrugsin Foodandthe CodexAlimentariusCommission.
Further,two major internal EU initiatives – the Lamming Committeescientific
expertgroupand the 1995Scientific Conferenceon Growth Promotionin Meat
Production– concludedthere was no evidenceof health risk from the use of
growthhormones.Thebasicassertionof theUS andCanadais that this represents
ascloseto a scientificconsensusasoneis likely to get.TheEU refusesto license
the domesticuseof hormonesfor growth enhancementin beef productionor to
allow the import of beefproducedusinghormones.

While therewereconsiderablelegalargumentsregardingrisk assessmentsand
inconsistentinternal EU safety standards,the refusal of the EU to acceptthe
scientific consensusremainsthe core issue.While the hormoneissuehasoften
beenportrayedas typical producerprotectionismbeing practisedby the EU,
particularly in rural constituenciesin the US andCanada,thereis little evidence
that this is the EU motivation. The EU has alternativetrade measureswhich
exclude the majority of beef imports from Canadaand the US. Prior to the
hormoneban,the productwhich waslargely importedfrom North Americawas
edibleoffals not coveredby EU beefimport barriers.In fact, neitherthe US nor
the Canadianindustryhada greatdealto gain in the shortrun from winning the
hormonecase.

Of course,oncea technologyis deniedto domesticproducersbut availableto
foreigncompetitors,producerswill suffer from a technologicaldisadvantageand
canbe expectedto lobby for protection.Protectionof producers,however,was
not theprimemotivationof theEU astheyhadotheradequatemeasuresin place
to restrictimports.In fact,EU beefproducershavebeenlargelysilentthroughout
the controversy.

Further, the EU allowed the continued import of hormone-free beef.
Arrangementswere made with beef producerssuch as Australia whereby
monitoring and segregationsystemswere put in place so that beef produced
without the useof hormonescould be exportedto the EU. The US andCanada
chosenot to implementsuchsystemsbecausethe costcould not be justified by
the small potentialvolumeof exports.The EU continuedto import similar total
volumesof beef after US and Canadianproductswere eliminated from their
market.

It hasalsobeenarguedthat the hormonebanassistedin the managementof
CommonAgricultural Policy (CAP) inducedbeef surplusesbecauseit reduced
theproductivityof beefoperations,thusreducingsupply.It would appearthat in
this casethere is a convergenceof policy interestsbut this is, from the CAP
administrators’perspective,only a positive externality from the ban but not its
primarymotivation.In fact, thebanwasboth initiatedandre-affirmedin periods
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of relatively small CAP intervention stocks. It is important to remove these
spurious,or at leastsecondary,motivationsfor thebansothatthepolicy problem
facedby the EU canbe clearly examined.

The reasonwhy the EU bannedthe use of hormoneswas pressurefrom
consumers.Roberts(1998) is instructiveon this point:

Theoriginal banwasproposedin responseto publicanxietiesthatemergedin thelate1970sand
early 1980sfollowing widely publicisedreportsof ‘hormonescandals’in Italy. In 1977,some
northernItalian schoolchildrenexhibitedsignsof prematuredevelopmentwhich investigators
suspectedwas linked to illegal growth hormonesin veal or poultry servedin schoollunches.
Althoughexhaustiveexaminationof possiblecausesof theabnormalitiesproducedno concrete
conclusions,a public furore aroseover the useof hormonesin livestock production.Then in
1980,numeroussamplesof veal-basedbabyfood in Italy werefoundto containresiduesof the
illegal growthpromotantdiethylstilbestrol(DES),asynthetichormoneusedasa feedadditiveto
increaseproductivity in animalproduction(p. 386).

In the wake of thesehighly publicised events,consumeractivism led to the
organisationof veal boycottsin the EU and the first proposalto ban growth-
promotinghormonesin cattle throughoutthe EU (Kramer,1989). It shouldbe
noted that none of theseeventsprovided a scientific validation for consumer
concernsregardinglegalgrowthhormones.This did not mean,however,thatEU
politicians did not have a difficult problem to deal with. This leads to the
institutionaldeficiencyin the WTO.

The WTO, and the GATT before it, only recognisesone source of
protectionism, domesticproducers.This is not to say that consumerinterests
were ignored in the GATT/WTO but their demandswere expectedto be
legitimate whereasgovernmentscould, on the other hand, be pressuredby
domestic producersfor protection on illegitimate grounds.This bias in the
treatmentof demandsfor protectionis understandablebecausestandardeconomic
analysispredictsthat consumersarewinnersfrom tradeliberalisation(consumer
surplusincreases)while domesticproducersbenefit from increasedprotection
(producer surplus increases).This economic rationale was backed by the
evidence of the high levels of tariffs and other trade barriers when the
multinational tradingsystemwassetup at the endof the SecondWorld War.

TheGATT wasestablishedwith thesolepurposeof reducingtariffs on goods
andonly becamethedefactomultinationaltradeorganisationwith thecollapseof
efforts to createan InternationalTrade Organisation.Tariffs were the major
impedimentto tradeand,hence,a broad-basedmultinational tradeorganisation
wasnot neededuntil theGATT hadconsiderablesuccessin removingtariffs and
governmentsrecognisedtheneedto bothcontrolalternativeprotectionistpolicies
suchasnon-tariff barriersusedto extendprotectionto producers(astariffs were
boundandno longercould be initiated) andto broadenthe liberalisationof the
internationaleconomybeyondtradein goods.TheWTO thatwasnegotiatedwith
this task in mind but was firmly in the GATT tradition in only recognising
domesticproducersasthe sourceof illegitimate protectionism.
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The neo-classicaleconomicanalysiswhich predictsthat consumerswill be
losersfrom protectionistmeasuresis basedon thepremisesthatconsumersarein
possessionof costlessperfect information and that they are rational. When
asymmetricinformationexistsor informationcostsarehigh for consumers,asin
the caseof beefhormones,thenconsumersmay not feel they benefit from trade
liberalisation (Gaisford and Lau, 2000). Consumersnot only find the cost of
acquiring information on hormoneshigh but, more important, verifying the
sciencethat providesthat information.Therearealsohigh coststo verifying the
credibility of the scientistschargedwith developingand administeringfood
safetysystemsandtheir motivations.Scientific information,scientificcredentials
andmotivationsare,essentially,credencegoodswhich cannotbe verified even
after they or their serviceshavebeenconsumed(Hobbsand Kerr, 1999).As a
result,credencegoodsacceptanceis normallyreputation-based. In thelastquarter
of the 20th century,thereweresufficient failures in the EU food safetysystem
(e.g.madcow disease)that the reputationof the scientific communityhasbeen
considerably erodedin the eyesof someEU consumers.As a result, they no
longerappearto trust thescientific communityand,hence,areno longerwilling
to acceptthescientific consensuswhich wasthebasisof theSPS.While thereis
no accurate researchon the extent of consumerdistrust of the scientific
community, it is of sufficient magnitude that it cannot be ignored by EU
politicians.

Further,a casecouldbemadethatconsumersappearto besubjectto a degree
of hysteria regarding food safety issuescalling into question whether their
choicesare rational. In addition, consumersmay also be manipulatedby the
media.This calls into questionthestrongassumptionof consumersovereigntyin
economicmodels.

Regardlessof thesourceof consumerbeliefs,theyarevotersandmayactively
engagein attemptingto influence the political process.They are sufficiently
powerful that EU governmentsdo not feel that they can imposethe scientific
consensusregardingbeefproducedusinghormones.For theEU then,thecentral
problem is the absenceof any mechanismwithin the WTO to deal with
consumer-basedprotectionism. As a result,EU officials havebeenforcedto look
for other meansto extend protection to consumers.The imposition of trade
barrierson thebasisof foodsafetywasthemethodchosen.Theactionsof theEU
at the WTO needto be interpretedin this light. Basically,the EU wasforcedto
attemptto usemechanismsinappropriateto the problemto extendprotectionto
consumersfrom foreign beef producedusing hormones.The US and Canada
interpretedtheEU motivationsastraditionalproducer-basedprotectionismandas
anabrogationof theagreementto useascientificbasisfor theimpositionof trade
barriersundertheSPS.As a resultof this institutionalfailure, thedisputebecame
far more importantthanthe tradethat wasat stake.
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3. THE DISPUTEPRIORTO THE WTO

Referenceto SPSissueswere included in the original GATT, primarily in
Article XX dealingwith GeneralExceptions.The 1979 Tokyo Roundsaw the
negotiationof theAgreementonTechnicalBarriersto Trade.It becameknownas
the StandardsCode and was plurilateral rather than multilateral as GATT
memberswere not required to accept it. The StandardsCode stipulatedthat
measurescouldnot beappliedin a mannerwhich constituteda disguisedbarrier
to trade.TheStandardsCodedid not apply to measurespertainingto production
processessuch as beef hormones. Further, the consensus-baseddisputes
mechanismmeant that any membercould block the establishmentof a Panel
including the countryaccusedof violating its GATT commitments.

In 1981the EuropeanCommunity(EC) Council adoptedDirective 81/602to
prohibit the useof hormones.In 1982an EC Working Groupconcludedthat the
threenaturalhormoneswould not presentany harmful effects to the healthof
consumerswhile suggestingfurther researchfor the synthetichormones.In June
1984the EC CommissionproposedamendingDirective 81/602to allow the use
of naturalhormones.Thusfar the EU appearedto be actingprudently,handling
the consumerconcernsarising from the Italian hormone crisis, initially by
prohibiting use,subsequentlycollectingscientific evidenceandpreparingto act
on that scientific evidencewhile conductingmore researchwherethe evidence
wasdeemedincomplete.

At this point, however,politics beginsto take over the agenda.The directly
electedEuropeanParliamentadopteda resolutionin October1985thatendorsed
a banon two synthetichormonesandrejectedthe proposedauthorisationof the
three natural hormones except for therapeutic purposes.Subsequently,in
Decemberof the sameyear, the EU bannedthe use of natural hormonesfor
growthpromotion,bannedthe useof synthetichormonesandprohibitedimports
of meatfrom animalsproducedusinghormones.The banwas to go into effect
1 January,1988.

After gettingnowherein negotiationswith theEU, theUS raisedtheissuein
the GATT’s Committeeon Technical Barriers to Trade. This was the first
attemptto resolvethe problemmultilaterally. With no agreementforthcoming,
in 1987theUS invokeddisputesettlementundertheTokyo RoundAgreement
on TechnicalBarriers to Trade.Formal consultationsproducedno resolution
andtheUS requestedtheformationof a technicalexpertsgroupto evaluatethe
scienceunderlyingthe ban.The EU blockedthis by failing to give its consent
andthuspreventingthe requiredconsensus.The EU’s reasonwasthat growth
hormoneswerea productionprocessandnot coveredby theStandardsCode.In
November1987 the EU did delay applicationof the hormoneban for a year
until 1 January,1989.In December1987theCommitteeonVeterinaryDrugsof
the CodexAlimentarius Commissionagreedon safe limits for two synthetic
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hormonesand determinedthat no limits were necessaryfor the threenatural
hormones.

TheEU andtheUS thenenteredinto a periodof threatandcounterthreatwith
theUSputtingin placetechnicalbarriersagainstimportsof meatfrom theEU for
purposesof harassment;theEU announcedcounterretaliationvaluedat US$360
million in USexports;theUSthenannouncedretaliatory100percentadvalorem
tariffs on EU imports.TheEU askedfor a Panel,blockedby theUS, to look into
the legality of thosetariffs. On 1 January,1989,the EU banandUS retaliation
measureswent into effect. The matterremainedunresolved.

The Uruguay Round was now under way. On 1 January,1995, the new
Agreementcameinto effect includingtheSPS,theWTO anda disputesettlement
systemwherea singlemembercanaskfor a Panel.

4. THE DISPUTEAT THE WTO

With the new WTO in place, which incorporatedthe SPSthat all parties
(including the EU) had agreed upon, in January 1996 the US requested
consultationunderArticle XXII of theWTO thusre-indicating its desireto have
the hormoneban adjudicatedmultilaterally. On 2 July, 1996,a WTO Disputes
Panel was constitutedwith membersagreedby both sides. In October 1996
Canadarequesteda Panelwhich met for the first time in January1997.

Theargumentsof the two sidesaresuccinctlysummarisedby Roberts(1998).
For the complainants:

. . . that the ban wasmaintainedwithout sufficient scientific evidence;constituteda disguised
restrictionon internationaltrade;wasnot basedon an internationalstandard;wasmaintained
without scientific substantiationthat it provided a higher level of health protectionthan the
internationalstandard;wasnot basedon a risk assessment;andprovideda level of protection
that arbitrarily and unjustifiably varied from levels provided by other measureswhich had
resultedin discriminationanda disguisedrestrictionon trade(p. 388).

For the defendant:

The EC’s defencerestedon the assertionthat, given the currentstateof scientific knowledge
abouttheriskspresentedby thesesubstances,a banwastheonly scientifically, technically,and
economicallyfeasibleoption availableto EC regulatorsto satisfyexigentpublic healthgoals
(p. 388).

It is notnecessaryto reportin detailtheargumentsof bothsidesastheyhavebeen
dealtwith elsewhere(Roberts,1998).It is, however,importantto examinesome
of thekeyargumentsandfindingsof thePanelandAppellateBodyReport.It was
arguedby the US and Canadathat the internationalstandardsfor hormones
establishedby theCodex,theinternationalstandardsbodydesignatedby theSPS,
werevery conservativeandalloweda largemarginof safety.TheEU’s response
wasthat the scientific evidencewasnot complete.In particular,the EU argued
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that thelong-termeffectsof ingestionwerenot preciselyknown– this in theface
of longperiodsof widespreadconsumptionin NorthAmericaandothercountries.
Further,theEU arguedthatthefull knowledgeof howhormonesmight reactwith
other substancesbeing consumedwas not available.It would seemthat these
argumentsfall in the categoryof requiring never-endingamountsof scientific
proof in order to maintain the tradebarrier. While requiring such information
may be legitimate, it cannotbe open endedat the discretionof one country.
Otherwise,the principle of scientific evidenceenshrinedin the SPSwould no
longer be valid. It is this issuewhich an independent Panelmust adjudicateto
preventabuseof SPSregulationsto extendprotectionto domesticproducers.

The Panel ruled that basing the ban on the absenceof scientific evidence
exceededthat which wasrequiredby the scientific consensus.It did this in two
ways.It saidthattherequirementsof theEU exceededinternationalstandardsand
that it failed to provide any evidencewith a scientific basisthat its regulations
provided a higher level of health security than the internationalstandards.In
addition,the Panelruled that the regimefor beefproducedusinghormoneswas
stricter than those in other products – particularly pork production where
hormonesare allowed. The point was also made that the EU was holding
importersto a higherstandardthandomesticproducers.TheEU hadarguedthat
its standardprovidedfor a tolerancelevelof zerofor hormones,aswasits right. It
alsocited examplesof zerotolerancein the US. While zerotolerancestandards
areallowed,theEU’s own regulationspermittinghormonesusedfor non-growth
promoting reasonsdid not ensurezero tolerancedomestically,thus importers
wereheld to a higherstandard.

TheEU alsoinvokedtheprecautionaryprinciple asa rationalefor its banning
the import of beef produced using hormones. It can be argued that the
precautionaryprinciple is acceptedin theWTO. Accordingto Stanton(1995)the
SPS:

. . . clearlypermitsprecautionarymeasureswhena governmentconsidersthescientificevidence
insufficient to permit a final decisionon the safetyof a productor process(p. 40).

Whether the precautionary measuresallowed in the SPS equate to the
precautionaryprinciple that hasbeenenshrinedin EU environmentallegislation
is not clear.Given that thereareseriousflaws with the precautionaryprinciple
whenit comesto operationalisingit asa meansof makingdecisions(Kerr, 2001),
it would seem unlikely that the membersof the WTO intended to have it
incorporatedin the SPS.The precautionaryprinciple examinesonly potential
costswhile totally ignoringpotentialbenefits.Further,it is sufficiently ill-defined
to allow it to beopento political influenceandmanipulationsoasto invalidateit
asa science-baseddecisionrule (Phillips andKerr, 2000).As it can alwaysbe
argued that scientific evidence is incomplete, accepting the precautionary
principle in theSPSwouldnullify decisionmakingonscientificprinciplesand,in
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effect, emasculatethe SPS. It is, however, explicitly stated in the SPS that
precautionary measuresareonly expectedto betemporaryandthatamemberthat
invokes them should be actively seeking to fill in the gap in scientific
information.TheEU gaveno indicationthat its banwastemporaryor that it was
actively attemptingto expeditiously acquirescientific informationon the effects
of long-term ingestion of hormonesor their interactive effects with other
substances.

It is clearthatscienceitself canneverprovideadefinitive answer.Theframers
of the SPS expectedthat scientific consensus– as defined by international
scientific organisations– would provide a substitute.When a memberstate
wished to challengethe scientific consensus,it would have to be decidedby
WTO Panels,followed if necessaryby recourseto theAppealsBody of theWTO
on mattersof law and procedure.In the beef hormonecase,both bodiessided
with the complainants.The EU ban was judged to be inconsistentwith its
obligationsundertheSPSAgreement.As a result,theEU wasorderedto bring its
importing regimefor beefhormonesinto conformancewith its SPSobligations.

While the EU’s defenceof its banat the Panelwassometimeslegally skilful,
the evidenceit presentedto supportits casealwaysappearedweak. It seemed
clearthat the EU wasattemptingto win its caseon pointsof law ratherthanthe
substanceof the case.As a result, the EU tacticsoften looked as if they were
attemptingto makea mockeryof theproceedings.This reducedthecredibility of
the disputessystem,not simply for SPScasesbut for the entireWTO.

On the other hand, the unwillingnessof the Paneland Appeal Body to be
distractedfrom the centralquestionof the scientific validity of the banprovides
strongevidencethat theSPSmechanismis operatingasintendedevenif thecase
wasnot directly relatedto providingdomesticproducerswith protectionthrough
the misuse of sanitary or phyto-sanitary regulations. This is a positive
developmentdespitethe wider damagedone to the credibility of the dispute
mechanism.The casehaswide-rangingimplicationsthat extendfar beyondthe
valueof the trans-Atlanticbeef trade.As Roberts(1998)suggests:

If regulatoryofficials in foreign countriescanreject the useof a technologythat hasemerged
virtually unscathedfrom all relevantscientific assessments,it can reducethe incentivesfor
adoptingthis technologyin exportingcountries,possiblyreducingglobal welfare (p. 386).

The potential negativeeffect on global welfare extendseven further because
without some assuranceof accessto internationalmarketsfor new products,
investmentsin researchanddevelopmentmay be inhibited.

Of course,the EU’s spirited but unsubstantialdefenceof its hormoneban is
simply evidencethat the EU was,in the absenceof an appropriateinstitutional
mechanismto dealwith consumer-basedpressurefor protectionism,forcedto use
an inappropriate mechanism.The SPSwas designedto preventthe misuseof
scienceto protect domesticproducers,not to deal with problemsrelated to
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consumers’unwillingnessto acceptscienceas a crediblecriterion for decision
making.

5. AFTER THE DISPUTEPANEL AND APPELLATE BODY RULINGS

TheEU’s actionssubsequentto beingjudgedto benot in compliancewith its
SPSobligationsunderlieits inability to haveits realpolitical difficulty dealtwith
at theWTO. TheEU enteredinto negotiationswith CanadaandtheUS regarding
implementation of thePanel’sruling. It requestedfour yearsfor implementation.
Partof this time wasto be usedto undertakea risk assessmentof allowing beef
producedusing hormonesinto the EU market – somethingthey were to have
doneto justify thebanin thefirst placeandfor which theyhadbeenchidedby the
Panelin its judgement.This long implementationperiodwassimply interpreted
asa delayingtactic by Canadaandthe US andthey would not agree.

As stipulatedin theWTO rules,theissueof thedurationof theimplementation
period then went to arbitration.The arbitratorallowed only fifteen monthsfor
complianceandstatedthatthetime wasallowedsolelyfor implementationof the
Panel’sruling and not to conductstudiesto demonstratethe consistencyof a
measurealready judged to be inconsistentwith WTO principles. The period
wherebythe EU wasto comeinto complianceendedon 13 May, 1999.The EU
subsequently indicatedthat it would not comply with the ruling. The US and
Canadathreatenedretaliationandthevalueof tradewhich wasaffectedhadto be
determined.Again, the partiescould not agree– the US andCanadasuggesting
high values,theEU low valuesfor theamountof tradeaffected.Arbitration was
again required with the annual values of affected trade determinedto be
US$116.8million for the US and CD$11.3 (US$8.0) million for Canada.It
shouldbe pointedout that thesearea very small proportionof the total valueof
beef tradefor both the US andCanada.

A WTO memberwhich choosesnot to comply with a Panelruling hastwo
options:to offer compensationto theotherpartyor to acceptretaliationup to the
value of the trade adversely impacted. Countries seldom, if ever, offer
compensationas it is equalto the grossvalueof the tradelosswhile retaliation
will only result in a net value becausethe goodsretaliatedagainstwill have
alternative markets (Perdikis and Kerr, 1999). The EU initially offered
compensationin the form of alternative trade concessionssuggestingthat it
wasembarrassedby beingforcedto ignoreits WTO obligations.Compensation,
however,is only expectedto be a temporarymeasureuntil the membercomes
into compliancewith its WTO obligations. As the EU had no intention of
complyingwith its obligations,thiswasnotacceptableandretaliationbecamethe
only option.The US andCanadadrew up a list of EU productsuponwhich 100
percentdutieswouldbecharged.SeparateCanadianandUSretaliationsbeganin
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thesummerof 1999.Thelist of productsselectedrangedfrom pork to Roquefort
cheeseto truffles to foie grasto Perrierwater.

TheEU is now in theunenviablepositionof beingtheonly memberof theWTO
not in compliancewith its obligations.This runs in the face of the considerable
moralsuasionthat is broughtto bearon WTO membersandthedamagedoneto the
credibility of the WTO, somethingthe EU cannot take lightly. One suspects,
however,that latterly the hormonecasehasbecomea strategicpart of the EU’s
difficulty with geneticallymodifiedfoodswhich is thehormonecasewrit largeand,
in all likelihood, will alsoendup in disputeat the WTO.

6. CONCLUSIONS

Thetradedisputeinvolving beefproducedusinggrowthhormonespointsto an
institutional deficiency in the WTO. The WTO has always been a political
compromise.Politicianshavealwaysrequireda political out to be built into the
organisationasa conditionof their acceptanceof internationaldisciplines.In the
past,this out pertainedto politically unacceptablelevelsof protectionistpressure
from domesticproducers.The entirehistory of the GATT andsubsequentlythe
WTO canbe interpretedasraisingthe costto politiciansof choosingto usethat
out. This hasbeenaccomplishedboth by strengtheningWTO disciplines(e.g.
lowering tariffs) andextendingtheir scope(to services,agriculture,government
procurement,SPSregulations).No out, however,existsin thecaseof consumers
(or otherinterestgroupssuchasenvironmentalists)who demandprotectionfrom
imports.This lack of a political compromiseon this issuethreatensthe viability
of the entireorganisation.

TheEU is right to askfor newnegotiations.It perceivesthatit is only usingthe
out customarilyavailableto governmentsfacingstrongprotectionistpressure.To
theEU it is theWTO that is flawed,not its policy on hormones.It is not correct,
however, in targeting the SPS.The SPSis functioning as intended.The EU
should requestthat negotiationsshould be openedto deal directly with the
problem– consumerdemandsfor protection.While this would not completely
removethe issueof sciencefrom the discussion,it would reducethe dangerof
politicising science and instead focus on the issue of consumerrights to
protection.Instanceswhereconsumersreject the scientific consensuscould be
explicitly recognised.The US and Canadashould not deny that the issueof
consumer-based protectionistpressuresexist, but rathershouldnegotiateto find
an acceptablepolitical compromisebetweenthe benefitsof internationalmarket
accessand the need,at times, for politicians to respondto consumerdemands.
After all, theWTO hasneverdeniedtheright of countriesto respondto domestic
producers.One suspectsthat the solution lies, in part, in determining the
appropriatecost for choosingto usethe out (Perdikiset al., 2000).
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The issue of how the WTO might be reconstitutedto recogniseother
protectionist interestshasbeendealt elsewhere(Perdikiset al., 2001)andneed
not be elaboratedon here.It is sufficient to say that it will requireexceedingly
complex and careful negotiationsthat will severelytest negotiators’skills at
striking political compromises.Discussionsof policy responsesto consumer
demandsfor protectiontendto focusonachoicebetweenimportprohibitionsand
labelling. Currentresearchsuggeststhat an import bansimilar to that which the
EU imposeson beefproducedusinghormonesis inferior to labelling (Gaisford
andLau, 2000).TheUS andCanadamayresistlabellingof beefproducedusing
hormonesbecausetheyseeit aslikely to raisedoubtsin themindsof consumers
when the level of risks have been deemed acceptableby the scientific
community.Labelling,however,may representthe typeof political compromise
that beingwilling to recogniseconsumers’interestin protectionmay entail.

Onesuspectsthat if theEU hadrecourseto anagreementdealingdirectly with
consumerprotectionism, the case could have been dealt with much more
expeditiously, with far lessacrimonyanddamageto trans-Atlanticrelationsand
without the needlessattacks on the credibility of the scientific community.
Further,somegroupsin thecivil societynowperceivethattheWTO is simply the
servantof multinationalcapitalismandwhich takesno accountof theinterestsof
consumersor othergroupswho haveconcernsabouttheproductsthataresold in
their markets.Pretendingthat othergroupscannothavean interestin protection
only reducesthecredibility of theWTO andis outof stepwith thecurrentreality.
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