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More than an IRCA Offshoot:
Growth of Farm Labor Contracting Activity in California

Abstract:

With farm worker earnings flat or declining and farm labor contractors (FLCs) proliferating, some

observers see the latter instrumental to the former and both as ironic offshoots of well-intentioned

immigration reform.  How clear is the connection?  From the outset we knew that impact of the law

was to depend on an interplay of choices made by workers, farm employers, and government

agencies.  Adjustments to the law evolved over time along with understanding of its provisions,

perceptions of administrative and enforcement priorities, and realities of labor supply.  A

statewide survey of agricultural employers one year after IRCA enactment confirmed that illegal

aliens were a major portion of the California farm workforce and found that reliance on FLCs was

increasing.  Reported activity of FLCs indeed increased after 1986, but it had been expanding prior

to immigration reform as well.  Evidence from a recent study of labor contractors supports an

argument that other regulatory and market forces have contributed more than IRCA to the growth

in FLC activity.  
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More than an IRCA Offshoot:
Growth of Farm Labor Contracting Activity in California

Howard R. Rosenberg*

It did not take long after Congress passed the Immigration Reform and Control Act of 1986 (IRCA) for

legions to start pondering, predicting, and perceiving its impacts.  The great boost that this law gave to

fraudulent document mills may have been surpassed only by its mobilization of analysts seeking truth,

grants, and influence.  Particular attention has been focused on the agricultural labor market, where

IRCA held promise for both new and old kinds of alternatives to widespread hiring of workers who

were here illegally.  The new direction pointed to a legal resident workforce with more stable

employment, the old to an institutionalized reliance on guest workers employed under more heavily

regulated conditions.

While the explicit goal of IRCA was to control unauthorized immigration to the United States, diverse

interest groups had other, dubiously compatible aims in supporting this complex law.  Among these

purposes were to reduce the relative isolation of the farm labor market, tighten supply within it, and

thereby improve conditions of employment in agriculture.  By now, however, we have in voluminous

testimony and studies a consensus that the majority of farm workers are hurting--with strenuous work,

often under dangerous conditions; low incomes, uncertainty about earnings opportunities, and

involuntary unemployment for half the work year; and unmet needs for health care, housing, and

various social services.1, 2

Many observers relate tough times for workers to a trinity of labor market factors: (1) uncontrolled entry

of new immigrants into the market, (2) decline of union membership and effectiveness, and (3) expanded

use of and competition among farm labor contractors (FLCs).  Opinions differ on the directions of

influence among these three, but they are regarded as somehow all fitting together, with FLCs pivotal

in growers' adjustments to IRCA that keep ineligible newcomers on the farm.3  Legislators at both the

state and federal levels have introduced bills that would inhibit the use of FLCs to subvert legal

standards for hiring and other terms of employment.

                                                                        
* Cooperative Extension Specialist, Department of Agricultural and Resource Economics, University of California,

Berkeley.  A preliminary version of this paper was presented at the WRCC-76 symposium, "Immigration Reform and
U.S. Agriculture," March 29-30, 1993.  I am very grateful to Vijay Pradhan for assistance in data analysis and
presentation, to Jeffrey Perloff for collaboration in earlier projects on which substantial portions of this discussion
are based, and to Robert Emerson for helpful comments on the draft.
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Is the increased importance of farm labor contractors in California really attributable to IRCA’s

provision for sanctions on employers of unauthorized workers?  The California Deputy Labor

Commissioner, in his 1947-48 study of labor contractors, noted simply that FLCs had become more active

because there was more call for their services.4  Growers believed that contractors relieved them of

difficulties, uncertainties, and costs associated with direct employment of workers.  Key to explaining

the growth in activity of contractors, now as it was then, is understanding growers who purchase the

services they sell.

Tradition and Concern in California

As it has for more than a century, California agriculture relies to a large extent on recent immigrants

performing field jobs that do not appeal to most settled U.S. residents.  Conflicting assertions about this

state of affairs are (1) that only immigrants are willing or able to do seasonal agricultural work, and

(2) that plenty of legal resident workers are available but not effectively recruited by farm employers.

Whatever the contributing factors, a succession of immigrant or disadvantaged groups has performed

most of the work in California's labor-intensive specialty crops.5  When IRCA was enacted, California

farm employers were understandably concerned about what it would bring.

The 1986 law included some measures that required specific change in employers' management practices

and others that were expected to induce adjustments.  It imposed on all employers new hiring and

record-keeping obligations and created two new mechanisms by which people who had lived or worked

here illegally could acquire legal U.S. resident status.  One of these means, the Special Agricultural

Worker (SAW) program, was available only to farm workers.  IRCA also treated agriculture specially

through a few other provisions, the very existence of which revealed expectations that farmers would

be making managerial adjustments to a changed labor market.  The law deferred until December 1988

the full application of sanctions for hiring ineligible workers and for failing to document the eligibility

of new hires.  It provided not only the SAW program but also the Replenishment Agricultural Worker

(RAW) and the H-2A programs to further expand the farm labor supply with legal immigrants or guest

workers if necessary.  It placed new restrictions on Border Patrol access to farm fields and created a

national Commission on Agricultural Workers to report to Congress on the effects of IRCA in agriculture.  

The impact of IRCA was to be shaped through individual responses to the inducements and penalties i t

created.  Employers were not only required to meet certain hiring standards but also pushed to rethink

their non-regulated management practices.  They would face decisions about the new legal obligations

as well as their labor relations more generally.  Some employer and worker responses to the new law

were immediate, but major effects would take form gradually, as most choices determining them were to

be made over time and in a fluid context.  Provisions did not all kick in at once, and some key
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implementing regulations and administrative policies took months or even years to establish.  Long-

term effects of IRCA might be seen as changes in: (1) the composition of the farm workforce, (2) the

mobility and occupational choices of former farm workers who acquired legal status, (3) workers'

exercise of employee protections under law, (4) union organizing activity, (5) pay and other terms of

employment, (6) the use of technologies that substitute machinery for labor, (7) and the extent of

reliance on farm labor contractors.6, 7

In spring 1987, fears of widespread summer harvest disruptions were fed by general confusion about the

new law, by IRCA regulations that restricted farm workers in Mexico from entering the United States to

file SAW applications and obtain temporary work authorization, and by spot shortages of labor to

perform early season tasks.  Agriculture took a regular place on the nightly news, and government

agencies readied to cope with crisis.  The INS convened a public meeting in Irvine to promote an

exchange of views and suggestions among representative of grower, labor, and federal organizations.

The Employment Development Department initiated a weekly farm labor report.8

The most pessimistic scenarios were not nearly realized.  Transitional rules and offices were set up to

facilitate the entrance of pending SAW applicants from Mexico.  Temporary relaxation of

documentation standards for proving work eligibility eased the employment of SAW applicants from

either side of the border.  Harvests appeared to progress through that first post-IRCA summer and f a l l

with little abnormality.  

Initial Response of Agricultural Employers

In November 1987, a year after IRCA was signed, a survey of agricultural employers in California

explored their initial adjustments to the new law.9  The California Agricultural Statistics Service,

Department of Food and Agriculture (CDFA), drew a random sample of 2,000 employers for this study.

Of 1938 employers who received the survey instrument, 487 (25%) responded.  They were representative

of all California agricultural employers, as characterized by the 1982 Census of Agriculture, in

geographic and commodity distribution.  Returns from medium sized organizations exceeded and from

small organizations fell short of their proportionate shares of the state population.  Findings

summarized below are based on 456 California-based firms that provided location, workforce size, and

commodity identification data.  Employers are counted in the CDFA reporting region where they

produce output of greatest value.  

Respondents noted up to three types of commodities from which they derived most revenue, and their

answers are aggregated with others in each respective crop mentioned (sum of response shares by crop

thus exceeds 100%).  A large majority (71.0%) of respondents produced only "SAW crops," in which 90
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days of work between May 1985 and May 1986 was the key qualification for obtaining legal status as a

Special Agricultural Worker.  Commodity groups not fitting the "SAW crops" definition are dairy,

poultry, other livestock, and "other" (mostly silage).

Information and understanding.  Whether employers comply with any law depends first of all on

whether they understand it.  Many farmers were justifiably uncertain about the new law and what i t

required.  Information on IRCA was unevenly available, and official guidelines were slow to reach

many.  Only 62% of respondents had yet received the official "Handbook for Employers" from the INS.  

Employer associations, educational and social service organizations, and news media were advising

employers and aliens long before the INS launched any substantial effort to inform.  Survey respondents

said that their most useful information sources were periodicals, seminars, and newsletters.  About 40%

specified questions or topics on which they needed clarification.  Most frequently mentioned were:

documentation required to establish employment eligibility; new sources of farm labor supply; the

deferral of sanctions for employers of workers in SAW commodities; and unity of families in which not

all qualified for legal resident status.  

Only 8.1% felt very certain about what IRCA required.  Employers in this group did better on a

straightforward twelve-item "exam" portion of the survey than groups who were less sure they

understood; but they still missed, on average, more than one-third of the questions.  

Aliens in agriculture.  Survey responses confirmed that California agriculture depends heavily on labor

provided by people from other nations.  In both 1986 and 1987, 85% of agricultural employers hired one

or more aliens (table 1).  Virtually as many farms hired illegal as legal alien workers in 1986.  In 1987

fewer firms (55%) reported hiring illegal aliens and more (77%) legal aliens.  About as many legal

aliens (37%) as illegal aliens (38%) were hired in 1986.  In 1987, while the percentage of jobs going to

illegal aliens fell to 31%, the share to legal aliens rose to 41%.  All aliens thus constituted nearly as

many of the hires in 1987 (72%) as in 1986 (75%).

Self-reported (likely understated) employment of undocumented workers was most common among

producers of SAW commodities and least common in non-SAW crops, to which the enforcement grace

period did not apply.  Illegal entrants comprised a larger share of the farm labor force in southern

California and among the larger employers.  Producers of grapes, fruits, and ornamentals were more

likely to use illegal labor than were producers of livestock, cotton, dairy, grains or field crops, which

utilize more capital-intensive production technologies.  
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Legalization assistance.   If the rate of SAW applications was slower than expected during the first

half year, it was not for want of grower cooperation.  Farmers helped workers to apply for legalization

under the SAW program for a few reasons:  (1) simply caring about the welfare of the people who had

worked for, and in many cases along side them over time; (2) understanding that the more legal workers

there were, the better able all employers would be in the long run to comply with the new law; and (3)

expecting that their assistance might improve relations on the farm and be reciprocated by greater

loyalty and workforce stability.  In addition, the total number of SAW-legalized workers would

establish upper limits for RAW admissions in later years.
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The survey found a high level of employer involvement in legalizing foreign workers.  Farmers

provided information about the new opportunities to obtain legal status through individual discussions

(55.2% of employers), group meetings (20.3%), short written notices (15%), and detailed written

explanations (9.3%).  To facilitate the application process, 35% of employers supplied INS forms and

32.0% referred workers to Qualified Designated Entities.  Respondents specified several other types of

help, including money to pay fees, transportation, and personal completion of forms.  One said he gave

workers "whatever they need."

Letters or documents to verify past employment qualifying workers for the SAW Program were the type

of assistance most commonly provided (78% overall).  Farmers who had hired illegals in 1986 or 1987

were understandably more likely to provide documents (90%) than those who did not (55%).  Not a l l

employers were pleased with the fruits of their help to employees.  Some respondents expressed a sense

of betrayal at newly legalized SAWs leaving for other employment.  

Compliance with the new rules.  Rates of agricultural employer compliance with the new law in 1987

were tempered by both confusion about its requirements and knowledge about the deferral of sanctions.

Fewer than one-quarter of survey respondents reported having already fired or refused to hire any

worker for not having proof of employment eligibility (table 2).  Farms that had been visited within

the past two years by the INS Border Patrol were 62% more likely than the others to have screened out

illegals, and Southern California employers were also much more likely to have reported starting this

early.

A higher proportion (55%) of firms intended to hire only legally eligible workers in 1988 than reported

doing so in 1986 (29%) or 1987 (45%).  Smaller farms (0-6 employees at seasonal peak) were planning

more than the sample average to hire only eligible employees, and farms with 20 or more employees

less.  Intent to hire legally was generally highest among employers that hired no illegals in 1986 or

1987 and those who regularly attended association meetings.

Most respondents willing to continue hiring ineligible workers in 1988 (34%; another 11% said they

were uncertain) indicated that they would if they could not find enough legals to perform the work.

Several comments and supplementary letters indicated a desire to operate legally outweighed by

resolve to get the work done by whatever means practical.  

Rules and deadlines for verifying employee eligibility were different for hires made before November

7, 1986, from then till and June 1, 1987, and after May 31.  Only 14% of respondents had completed the I -

9 form (optional) for hires made before November 7, and 28% for hires from November to June
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(mandatory to have done by September 1, 1987).  A majority had begun to complete the I-9 (mandatory

within 3 days of beginning work) for hires beginning June 1987, and they had started to do so, on

average, in mid-July.  

Adjustments in management.  Little crop loss due to labor shortage was reported, but circumstances in

1987 did not present a fair test of labor market adjustment to the new law.  Respondents wishing to send

a message to policy makers may have overstated their losses.  Only 10.6%, however, reported any 1987

crop loss due to labor shortage.  They estimated losing an average 17.9% of potential crop value.  Few

respondents cited management changes in 1987 to avert potential disruptions, thirty of them specifying

major business adjustments to IRCA already made or contemplated, most commonly (1) mechanizing or

changing crop mix to reduce need for labor, and (2) scaling down the size of operations or leaving

agriculture altogether.  

Shifts in labor procurement may have been affected by lingering uncertainty about who was obligated

to verify the legal status of labor contractor employees.10  Though only 37% of respondents used farm

labor contractors to recruit workers in either 1986 or 1987, 13% relied on them more and 2% less in the

latter year (table 3).  Referrals by supervisors, other employees, and grower acquaintances, used by a

large majority of the sample, were other means to which employers resorted more, but to a much lesser

extent, in 1987.  Walk-in recruitment, a source for the largest share of respondents (71%), was used less

in 1987 by 13% and more by only 4%.  Written advertisements, visits to worker homes, and EDD

referrals were each used in either year by less than one-fifth of employers.

An overall reading of the initial response to IRCA, then, was that farmers were inclined to comply

with the new law, but not if it meant injury to their business.  A majority had begun to document

employee eligibility, even though penalties for not doing so were not yet applicable to most.  A large

minority acknowledged readiness to hire illegals if faced with labor shortages, or to make other

changes that were needed and feasible.  So far, the rules had changed, but the players appeared much

the same.

The Evolving Context

On December 1, 1988, the SAW application period ended and full applicability of employer sanctions

in agriculture began.  The question that had been burning for two years--"Will there be an agricultural

labor shortage in 1989?"--was about to be answered.  Two important factors that were bound to affect

the size of the effective, if not necessarily legal, labor supply were: (1) the availability and

attractiveness of nonfarm jobs for SAW-legalized aliens and other potential farm workers; and (2) the

vigor and ingenuity of INS enforcing the new hiring and verification requirements.  
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Farmers were even more uncertain about the labor outlook than the rules as they continued adjusting to

immigration reform in 1989.  Enforcement of IRCA was the great wild card, and smart money was on the
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I-9 process proving to be no more than a charade.  Indeed, the practice of the law was not up to the

theory.  Illegal immigration was persisting, albeit at a reduced level,11 and a cottage industry arose

 . . . [producing fake authorization documents to help people cope with the law ,  get what they wanted

that IRCA offered].  

While attention was being called to the use of fraudulent papers supporting SAW applications12, as of

December 1988 the critical arena of fraud shifted from the INS legalization office to the workplace.

The paper chase had come to the farm.  Wittingly or not, employers could end up hiring ineligible

people presenting imitation green cards, social security cards, birth certificates, or other invalid but

good-looking documents.  

Employers met their primary obligation under IRCA by certifying on the I-9 form that documents

presented by workers "appear to be genuine."  INS officials described a standard, "the 100-foot rule":  I f

a document is not obviously fake from 100 feet away, one cannot be expected to know it from the real

thing.  

An employer's reaction when shown fraudulent papers might depend on appearance of the documents,

the availability of legal labor, and the perceived odds of being sanctioned for a mistake.  Some farmers

were waiting to see if their best efforts to scrutinize documents would only put them on the low end of

tilted playing field.  They planned to check carefully only if the law was being vigorously enforced,

reluctant to limit the labor pool from which they recruited if other employers were hiring ineligibles

without penalty.13

Not even growers intent on more than meeting their obligation could be sure to avoid hiring illegals.

Entrepreneurs were turning out phony forms that conscientious, law abiding employers would not suspect

to be counterfeit from as close as 100 millimeters.  Further, the task of ascertaining genuineness was and

still is complicated by the number and variety of documents that could be used as proof of a person's

legal right to work.  

Understanding the Activity of Farm Labor Contractors

As growers assessed their options, labor contracting was in expansion.  California Employment

Development Department (EDD) payroll tax files show that the average employment level of some

50,000 under the industrial classification code for farm labor contractors (SIC-0761) in 1982 rose by more

than half to 77,300 in 1990 before dipping a bit to 74,300 in 1991 (figure 1).  Meanwhile, employment in

other agricultural production declined.  Real value of FLC payrolls statewide similarly rose nearly

50% while others declined 10% from 1982 to 1991.  
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The EDD file is only one source of estimates of labor contracting activity.  Differences in how

government agencies define FLCs are reflected in 1990 lists (1) of those registered with the U.S.

Department of Labor--2,896, (2) licensed by the state Department of Industrial Relations--1,136, and (3)

filing unemployment insurance as farm labor contractors (the EDD file)--1,080.  Only 506 of a total 3,580

entities on any of the three lists are on all of them (figure 2), and an unknown number of persons who act

as labor contractors are on none of the lists.  

A special study reported to EDD14 was based mainly on interviews with 180 labor contractors in the

Fresno, Imperial, Monterey, San Joaquin-Stanislaus, and Ventura-Santa Barbara County areas during

1991.  The project included smaller complementary surveys of growers and workers.  Broad questions

addressed are:  Who becomes an FLC and why?  How are their businesses organized?  How and where

do they market their services?  How do they manage employees and deal with government regulation?

What is their outlook on the farm labor market?  A wide range of business practices in relation to

customers, employees, and government agencies was found, including evidence of contractors who are

professional, businesslike providers of service to participants in the farm labor market.  There was also

some justification for new or revised regulatory measures.  
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Project interviewers were much more likely to reach "visible" FLCs, selected from government agency

files, than unlisted operators.  More than half (55%, figure 3) of interviewees were officially known as
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FLCs in records of all three agencies from which the sample was drawn, compared to only 14% of the

total population known.

Most in the sample have enduring relationships with customers and direct ownership interest in a t

least one related business (63%).  One-third of the contractors are currently also involved in operation

of a farm.  They operate as FLCs an average of nearly nine months per year, a third of them in all 12

months.  Almost 70% have been contractors for 5 years or more.  More than a fourth had been growers or

farm managers before entering the FLC business.  

Labor contractors have various business sizes and “product lines,” just as their customers, with different

crops, organizational structures, and tastes for direct involvement in farm operations, have different

sets of needs that they hire FLCs to serve.  Contractors in the survey provide services to an average of 15

growers or packing houses, but some have only one customer, and even some large FLCs do all their work

for a few.  Less than 20 percent put their arrangements with any customers into the form of a written

contract.  The structure and amount of FLC charges to customers vary more between than within crop and

regional groupings.  A sizable minority of the contractors say that they accept commission rates

determined by customers, but hardly any of the 30 growers interviewed in the study share this view.  

Contractors mediate between cultures as well as factors of production.  Labor contracting in California

today most typically engages native Spanish-speakers of Mexican descent for work on farms run by

English-speakers.  FLCs are mostly of Hispanic background, about half born in Mexico and more than

one-quarter in California.  More than half speak Spanish at home.  Most are in their 40s and 50s,

average less than 10 years of total schooling--though notably about 1/4 have some college education,

and have plenty of agricultural experience.

Most contracting firms are small, but the one-seventh with payrolls exceeding $1 million account for

more than half of all FLC employment and three-fifths of wages paid.  Peak employment among

contractors in the study is 280 average, with a median of 150.  Family members of the contractor are

involved in two-thirds of FLC businesses, most commonly in office tasks.  Nearly all contractors employ

first-line supervisors--foremen, crew bosses, or majordomos--to deal directly with workers.  The number

of foremen year around averages 4 and at peak season nearly 8, ranging up to 62.  Half of the FLC firms

have 6 or more at peak, and only 6% none.  

Core functions of the FLCs include recruiting and hiring workers, directing them to the work site,

supervising their work, and paying wages.  Contractors generally provide drinking water and field

sanitation facilities and often furnish tools.  Less typically, some contractors provide worker
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transportation, housing, food, and check-cashing services.  Foremen are involved in most aspects of

personnel management--recruiting, hiring, instructing, assigning tasks, and enforcing work rules.  

Although four in five make efforts to stay in touch with employees during the off-season, a l l

contractors must find at least some new workers each year.  About half the workforce, on average, is

composed of returnees.  FLCs recruit new employees through the same methods, to similar extents, as do

growers.  The most heavily used means are accepting walk-ins, asking current employees for referrals,

and delegating the responsibility to foremen or supervisors.  FLCs in the survey do not exercise a

competitive advantage by hiring workers abroad and bringing them across the border illegally.  A mere

8 percent recruit outside the counties where they work, including only two in other states and two others

in Mexico.

An intrepid 38% had placed orders with the EDD (public) job service, though none reported finding

their best workers and nearly none finding most of their employees this way.  Satisfaction with the

EDD service varied only slightly by FLC size but dramatically across survey regions, from 29% to 86%

"usually" or "sometimes" satisfied.  

To enter the contracting business requires little or no capital investment, and most in the study did not

find the license examination and bonding requirement difficult.  Operating as a contractor in full

compliance with the law, however, is much more challenging.  Four out of five FLCs in the survey had

been inspected by at least one government agency during the 1987-90 period.  Contractors express concern

about the irony of greater regulatory attention being given by to those who are more stable and

observant of laws.

In Search of the IRCA Influence

Can we discern differences between those contractors who went into business respectively before and

those after January 1987 that suggest an impact from immigration reform?  Nearly one-third of the

survey sample entered the business in 1987 or later.  Their 1990 payrolls tended to be smaller than those

who began during 1977-86, as would be expected of younger firms, but unexpectedly about the same as

operators in business since prior to 1977 (table 4).  Post-IRCA entrants are well represented throughout

the range of size groups.  
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Many FLCs said that they got into contracting because of a company restructuring where they had been

employed or because of other organizational changes, and numerous comments referred to having

entered business with the help of growers who had previously employed them as foremen or

supervisors.  A greater share of post-1986 FLC entrants than of other interviewees had been supervisors

or foremen immediately prior to contracting.

The case of one FLC, with elements common to many others, illustrates the difficulty of making a

confident attribution for the impetus to enter labor contracting.  This contracting business was formed in

1985 by the then field supervisor of a grape production firm, after managers of that firm decided to

concentrate on marketing, reduce operations staff, and procure labor-intensive vineyard services from
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outside providers.  Presumably these managers knew of proposals for immigration reform, but they also

knew that sales management and labor management were requiring ever more sophistication in

separate realms.  

The grape firm helped the supervisor prepare for his FLC licensing examination, obtain a start-up loan,

and arrange for payroll services, and it became his first customer.  He initially hired from among field

workers who had also been employed by the firm, and for the first year most of the same people did the

same tasks on the same vines as before.  By 1991, however, his business had expanded to include

contracts with nine different growers, its total revenues increased more than threefold from 1986 (its

first full year), and its employment at peak rose from 22 to 45.  

Even if the grape firm had made its move later and the ex-supervisor got licensed as an FLC in 1987, i t

would have only arguably been in response to IRCA.  One way that firms have adapted to a plethora of

burdensome regulations, by no means limited to IRCA, throughout the economy has been to downsize and

contract with outside providers--temporary and other "contingent" labor--for services that were once

integrated within the organization.15  Potential advantages of contracting out for agricultural services,

as in other industries, are gains in organizational flexibility to pursue new ventures or markets, ability

to access specialized skills and equipment needed for a limited purposes, and concentration of core

personnel on the functions that they perform best.16

The increased use of farm labor contractors and other production service companies is thus an expression

of a trend by no means confined to agriculture and immigrants but by now rather widely noted and

disturbing to many.17, 18  As stated in the lead article of a recent Wall Street Journal, "This is the 1990s

workplace.  After spending years at one company, more American office and factory employees are

getting transplanted overnight to a temporary or subcontracting nether world.  They do the same work

at the same desk for less pay and with no health insurance or pension benefits.  Others are farmed out to

an employment agency, which puts them on its payroll to save the mother company paperwork and

cost"19.  According to U.S. Department of Labor figures, temporary, part-time, and contract workers are

now a quarter of the workforce, and their numbers grew ten times faster than overall employment

between 1982 and 1990.

Reasons given by growers (in the small complementary survey of FLC customers) for engaging FLCs

instead of hiring more workers directly reveal a set of practical business considerations that include but

do not key on IRCA-related issues (table 5).  Growers are moved to patronize contractors to get work

done when needed by people who can do it without unduly complicating their lives.  FLCs can reduce

personnel transactions, legal liabilities, and considerable technical difficulties of personnel
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management (e.g., in recruitment, selection, pay administration, supervision, employee relations).  An

economist might see it all as cost reduction in various disguises.

Unpredictability of staffing for tasks that depend on weather and biological phenomena magnifies the

value of "just-in-time" delivery of labor.  Vagaries of climate and the marketplace affect both how

much and when labor is needed.  Even a most disciplined farmer cannot be confident about seasonal

employment plans far in advance.  Maintaining a larger workforce than needed in off-peak periods, to

avoid cyclical layoffs and recalls, makes employment more resemble a fixed overhead than the

variable operating cost of labor through contract.  For many short term tasks, the farmer's ideal labor

supply would be flexible, skilled, and abundant.  But the people who supply labor have their own

personal needs and schedules, different sets of abilities, and limited information about job openings.

FLCs can mobilize people and equipment to meet short-term needs when and where they are.  

Hardly any farmers turn biological material and processes into marketable product by themselves

anymore, and neither do they provide all the supervision to guide the hired workers who make i t

happen.  Most do it through an intermediate level of employees that are crucial in farming, labor
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contracting, and all other types of businesses.  Cultural and language differences between California's

farmers and the persons hired to perform farm work compound the challenges of direct recruitment,

selection, supervision, instruction, and other job-related communication.  As intermediaries, FLCs and

their hired foremen carry labor market information that bridges gaps between farmers and workers.  

Farmers are exposed to a host of legal liabilities and constraints attached to the institution of

employment.20  Federal and state legislation of the past two decades has narrowed gaps between

employee protections in the agricultural and nonfarm sectors.  Developments applying to all industries

have given employees more legal rights within their jobs.  For employers these protections have raised

the costs and risks of maintaining a directly hired workforce.  Increased regulatory complexity and the

paperwork associated particularly with agricultural employment have added to reasons for

contracting out tasks.  The eligibility verification and nondiscrimination provisions of IRCA form only

one of many bases of farmer vulnerability to charges by agencies or workers.  Although growers and

contractors may be deemed jointly liable for violations of some employee protections, farm operators

reduce or eliminate exposure to claims of wrongdoing by using contract labor.  

More easily recognizable as cost reduction are not having to carry underutilized staff and sharing in any

savings realized by the FLC through either efficiencies or lowering of labor standards.21  Growers feel

pressured to hold the line on not only direct wages but also such mandatory benefits as unemployment

and workers compensation insurance and such optional fringe benefits as health insurance and vacation

pay.  When FLCs are able to economize, they can pass on savings currently to customers.  Growers may

find flexibility paving the way to additional cost savings, as contractual arrangements for labor

impinge little on decisions to alter production, technology, staffing, and terms of employment in the

future.  

Two ways of economizing illegally are to underpay wages or payroll taxes, and farm labor contractors

have been suspected of both.  The predominant method by which California contractors calculate

charges to their customers is to add to direct wages an "inclusive" percentage commission that covers

workers' compensation insurance, unemployment insurance, all other payroll taxes, business expenses,

and office overhead.  Workers' compensation accounts for roughly half the total commission, depending

on crop and experience modification.  Since typical totals of required insurance and payroll taxes are,

for example, 29% in tree fruit, 26% in vegetable crops, and 21% in strawberries, an inclusive commission

of less than 30% in most crops suggests that the FLC charging it may be either cutting corners illegally

or not long for the business.  Survey interviewers picked up several comments to the effect tha t

unlicensed contractors, none of whom could be identified, had been underbidding legitimate operators
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with untenable commissions.  Only one respondent out of the 124 in our sample who reported using an

inclusive commission, however, had a rate below 30% (figure 4).

Do contractors come up short on payroll taxes?  Survey responses about total payroll and employment

can be compared to data collected in EDD unemployment insurance files.  Total payroll declared in
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interviews exceeds the total recorded for the same FLCs in UI files by 61 percent for those classified by

EDD as farm labor contractors, 22 percent for contractors reporting under other industry classifications,

and 52 percent overall (magnitude and direction of individual differences is shown in figure 5).  
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In contrast, the net difference between peak employment reported in interviews and maximum monthly

employment in the UI records is very small, though many individual differences are offsetting.  The

payroll discrepancies may indeed be revealing seriously underreported wages and UI taxes, but there

are other explanations for the data.  Accuracy of the UI files warrants further assessment.

The New Regulatory Emphasis

Comprising the largest single employer category in an industry where employees are obviously hurting,

FLCs have been given special attention in new proposals to help workers.  Legislators and agency

administrators have moved to expand and more actively enforce agricultural labor laws in California.

And they have placed particular emphasis on tightening control of contractors.22  

A bill signed by the Governor in September 1992, and effective January 1993, explicitly obligates labor

contractors to provide all supervisory employees with training on laws that regulate terms and

conditions of agricultural employment, including worker safety.  This legislation, AB 3146, also

expands the scope of the FLC licensing examination, directs the Labor Commissioner to suspend

contractor licenses for two failures within five years to pay wages due, and establishes a phone

information line to advise workers or growers about individual FLC compliance with applicable laws.  

To obtain a farm labor contracting license in California had already required filing a written

application, paying a $350 annual license fee, depositing a $10,000 surety bond, undergoing an

investigation of character and responsibility, and passing a test of knowledge essential to the

occupation.  These requirements have not, however, always translated into effective influence on the

behavior of first-line supervisors who are responsible for the bulk of day-to-day employee relations in

all but the smallest FLC businesses.  Although contractors may be held accountable for the conduct of

these supervisors acting as their agents, crew bosses often operate with a large degree of autonomy.

Another bill, with more mandates for FLCs, was vetoed in 1992.  By administrative initiative, rather

than legislation, the Department of Industrial Relations (DIR) had already adopted a few of the

ideas contained in this proposal.  Since April of that year the Department had in place a toll-free

phone line with bilingual personnel, for farm workers to inquire about their rights and report labor law

violations.  It scrutinized farm labor contractors through a special mail audit of payroll records and

customer lists, and through an effort to identify unlicensed operators.  Results of this program, with

which some eighty percent of all state licensed FLCs complied, according to the Labor Commissioner's

office, were then used in choosing contractors for enforcement visits.  Additional measures to control
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contractors and penalize growers for misdeeds of those they do business with have been introduced in

both the state Legislature and U.S. Congress.

Coordination of worker protection activity by DIR and other public agencies was formalized in a new

Targeted Industries Partnership Program ("TIPP"), beginning November 1, 1992.  Linking enforcement

arms of DIR with those of the EDD and the U.S. Department of Labor (DOL), "TIPP" has stepped up

labor law enforcement in agriculture more generally.  The DOL Wage and Hour Division and the DIR

Division of Labor Standards Enforcement have committed bilingual investigators and attorneys to the

effort in nine areas of the state. TIPP initially targets both the garment manufacturing and agricultural

industries, because of their history of low-paying jobs and labor law violations.

Sweeps and violations found to date under this program have been heavily publicized to encourage

more voluntary compliance.23  Teams of state and federal investigators are looking especially for

violations involving minimum wages and mandatory overtime premiums; child labor; licensing and

registration; workers' compensation coverage; field sanitation, injury and illness prevention programs;

migrant housing; and unemployment tax contributions.  While working mainly in areas assigned of the

basis of crop production and garment manufacturing cycles, teams also move to locations where and as

special needs are identified.  

An employee outreach component of TIPP includes distribution of cards in several languages outlining

worker rights under state and federal laws.  A toll-free phone number for farm workers offers

information on both state and federal services.  It is staffed by bilingual employees during periods more

convenient than normal business hours to agricultural employees.  The program is designed to also

provide employers with information on their legal responsibilities through public seminars and a

printed summary.  

The new statute requiring FLCs to train their foremen raises a number of basic questions.  Are FLCs to

educate their supervisors in all of the myriad laws that pertain to hiring, wage determination, payroll

deductions, meal and rest periods, workers' compensation, disability and unemployment insurance,

discipline and discharge, transportation, housing, child labor, collective bargaining, and more?  How

much information on any topic that is included will be enough?  In what form is it to be given--will a

one-sheet summary of everything be sufficient, or should contractors start booking classroom space?

Clarifying regulations from DIR are still awaited.

While the Labor Commissioner considers how to define standards of adequacy for the required training,

the more critical question is how well this law or any other can effectively prevail over economic forces
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in regulating managerial behavior.  Whatever the rules, they are sure to meet some unexpected

adjustments, creative compliance, and blatant disregard, especially in the current labor market.

Conclusion

Challenges in understanding and regulating farm labor contractors are not at all new.  Undertaking his

study of FLCs in 1947, former Labor Commissioner Bruce noted the difficulty of determining whether a

particular operator should come under the statutory definition of labor contractor (and therefore should

be licensed), and the apparent inadequacy of the required (then $1,000) bond as a guarantee of wage

payment.  His stated purpose was to figure how to implement the Labor Code as applied to FLCs, given

that there were serious problems (1) assuring that they were licensed as employment agencies, (2)

collecting unpaid wages due to farm workers, and (3) dealing with other matters affecting the welfare

of agricultural workers, growers, merchants, and the general public.  

Only partly because of definition problems, we do not know for sure how many FLCs there are in

California, but we do know that they are an established part of agricultural industry.  Perhaps the

clearest finding of the 1992 survey is that contractors are heterogeneous, both functionally and

organizationally.  They come in various shapes and sizes and serve a constellation of functions not

necessarily centered on either illegal immigration or verification of employment eligibility.  Certainly

not all, and probably not most fit the image that some have of them24 as ship captains of the 19th

century who find workers abroad, provide them counterfeit documents, become their first U.S.

employers, and discourage them from complaining of labor law violations.

Although contractors who flaunt even the basic filing requirements were underrepresented in our survey,

the study provides substantial evidence of FLCs trying to run their businesses effectively and fairly

within the guidelines of public policy.  New regulatory policies, even if well intended and coupled

with vigorous enforcement, are unlikely to achieve their aims for farm workers if they disregard either

the realities surrounding growers and contractors today or the lessons of experience under IRCA so far.

When the Immigration Reform and Control Act of 1986 was enacted, nearly all observers thought tha t

the farm labor scene would change.  With provisions of the law taking effect in stages, lively debate

over administrative rules, and employers and workers going about their business, changes have been

everywhere.  One of them is that labor contracting has expanded in California.  Partly because of

IRCA, no doubt, but also because of other laws and such assorted factors further afield as the Mexican

economy, agricultural production in other nations, California land values, drought and freeze
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conditions, concerns about environmental toxins and food safety, the prospect of a North American free

trade agreement, the state of public education, and the availability and cost of health care.  

While complex immigration reform in 1986 may have added to reasons for procuring labor through

FLCs, other factors had already and have since provided many more.  IRCA has been but part of the

ecology of forces affecting the labor market and terms of employment in agriculture.  
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